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Name & Address of The Appellants

M/s. Devdip Mall Developers Pvt Ltd
Ahmedabad

za 3r4ta arr a orig€ al{ ft arfqa Ufa If@rant at 3rd Rffra WPR "ff cp'{

x=fclmTt :-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

ft yea, TT zyca vi hara 3r4la nnf@raw at rat-­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fct:cfm~.1994 ctr 'cTffi 86 cfi 3@'1TTi ~ cITT ~ cfi 1fm" ctr '11T ~ :­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf@a 2a9l yen,r zyes vi arm rah#ta nn@raw i1. 20, q #ea
6iR-c!CC"1 cfjl-qj(jO,s, ~~, 3Jl3l-{i:;j6jjc\-38QQ16

.:o_~- - The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
,.:.-- 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3fl4t =urznf@raw a,t f@flu 3rf@fzu, 1994 cf.r 'cTffi 86 (1) cfi 3@'1TTi ~~
Raia81, 1994 # fm (4) siafa feifRa vi.€l 5 l{ 'cfR ~ -i:f ctr '11T
hf g sr# arr fG m?gr a fag sr@a # nu{ st sr#6 uRazjf .
al Rt a1Ru (6qi ya uafr ,R 3tf) at merRia er i zrnf@raw1 at mu@ls fer
&, a Ra 14fa 2a la a .-llllllfld srzra fzr aika a rsz # z,)(f

B 'Glif ~ ctr l=ltrr, 6lfT\J[ ctr l=ltrr 3rR~ lJllT ~ ~ 5 ~ m \Nffi cp1, t cIBi ~
1000 /- i:ifR=r ~ irfr I uai hara al in, nu # l=fFl 3'ITT ~ lJllT ~ ~ 5 ~ m
50 ~ 'c'1'cn 'ITT 'c'1T ~ 5000 /- i:ifR=r ~ irfr I uaf aa Rt it, ans #l l=ltrT 3'ITT C'fllTllT lJllT
fat wT; so Gargznl snt ? ai q, 1oooo/-- pl Rt at
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & irterest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lak1s, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in theform.of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcffirn~.1994 c#t E!RT 86 ml q-arr3ii ga (2) a siaf 3qt iaa Bara#, 1o94 # fu 9 (21!)
m 3T"('!"l@ f.lmfur mt ya.l-7 i #l un aft vi sr# 7er 3TI<J'ffi.. cfRfr-:r i3N1G zgcn (rd) a arr a 4fat (OIA)
Guima uR tf) sit 'rr
3WJ<ffi. ~ / '3"t! 3WJ'ffi 3TQ:fc!T A2I9k aha ar ya, 3r4Ra =arzaferau at am?aa a far la s'C! 3lml
(010) ml m'a° ~ m-fl I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqeniztf@era nzncrzr zrca 3rfefn, 1975 ml mIT "CR~-1 c.'i 3T"('!"l@ f.immf fag 3ga am?r i err=
qrfeart a 3rr2r al fa T 6 6.so/- ht qr nrurrr rcn feazmt @hr af&I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. mlTI Wcli, -mlG zgca gi taar 3al#tu +zaf@raw (arfffe) fur4Rt , 1gs2af vi 3ra iifra mrci c/n"
~~ mB fffl c1>"'r 3rR aft em anaffa f@zn urar &1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure: Rules, 1982.

4. ft ra, 44hr3q gra vi hara 3r41fr If)aur (aft#a a# ,f 3r4iia maci si
.:) .:)

#.4tr3nT rt43rf@fr, &&g9 Rten 3sn#3iafa#zr(«izr-3@/fr2g(Qey #stin
.:)

9) fecii#: o.,28g 5at # fatr 3rf@4fr, 8&&g # au cs a 3iaiirara at sf ara #ra &,"aar ff@aa# a{ q4-zf?r smr sen 3@arr&, aerafgrar 3irasm #t5raft 3r#@azr
ifzasuv 3rf@rs=zr

a2zr 3=nrzlaviaraa3iai7afuau Isa"j fa snf@­
.:) .:)

(il um 11 gt a 3iii fefifa ta#

(ii) dzs RR ft are aa '{ITT!
(iii) ~~ fai l!J-11 ct a fGua 6 a 3iaiia 2r ta5rT

e> 3mt arf zz fa gr enr h 9an fa#rr («i. 2) 3@fez1, 2014 h3 q4 fas#r
34trqfepart ama faaftcrare 3rs#fa 3r4last rar a&f tat1. "

4. For an appeal to be filed before the GESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit :aken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate au:hority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s siaaf , z 3r2er # 7fr 3rd qf@raw amar szi era 3rrar erea zn Us
fclc11faa "ITT m ifaT fcl;-Q' -anr ~wc11 ~ 1 o% W@Tafr3iszi a4a aus faaRa st ct6f aus ~ 1 o%

.!) .!)

s_p@fcii 'If{ cfi'l' -;;rr~i,
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty Jr duty and penalty are in dispute; or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by Mis. Devdip Malls

Developers Pvt. Ltd., Dev House, Beside Rajpath Club, S.G. Highway,

Ahmedabad-380059 (in short 'appellant') against Order-in-Original No.SD­

05/17/DKJ/DC/2016-17 dated 30.03.2017 (in short 'impugned order')

passed by the then Deputy Commissioner, Service Tax Division-V,

Ahmedabad (in short 'adjudicating authority').

2. Briefly stated that the appellant obtained ST registration on

24.05.2011 for providing services of Construction of Residential and

Commercial Complexes, constructed 488 residential flats and 74 shops

and offices. Based on information gathered search was carried out by the

DGCEI, AZU on 14.12.2012 at various premises of the appellant seized

documents under proper Panchnama; called for information vide

0 summons dated 15.07.2014,07.11.2014, 15.05.2015 and 25.05.2015 and
found that they failed to file ST-3 returns and deposit service tax payable

on advances collected from the prospective buyers before obtaining

Building Use(BU) permission from Ahmedabad Municipal

Corporation(AMC) and in many cases it was found that they had also

collected service tax from the buyers of flats and shops/offices sold even

after obtaining BU permission from AMC and failed to file ST-3 returns and

deposit said service tax collected to the Govt. Ex-chequer. Hence, SCN

dated 14.10.2016 was issued for demanding service tax of Rs.23,33,015/­

(for the period July-2010 to March-2014) alongwith interest under section

73A(3) and 75 of the Finance Act, 1994 respectively and appropriation of

Rs.8,00,000/- already paid towards said demand; imposition of

penalties/late fees under section 77(1), 77(2) and 70ibid. The adjudicating

authority vide impugned order confirmed demand of Rs.23,33,015/- and

appropriated Rs.8,00,000/- towards confirmed demand under section

73A(3) ibid, interest under section 75ibid, imposed penalty of Rs.10,000/­

each under section 77(1) and 77(2)ibid and also confirmed late fee as per

Rule 7C of the Service Tax Rules, 1994 read with section 70ibid. ·

3. Aggrieved with the impugned order, the appellant has filed the

present appeal wherein, inter alia, submitted :hat:

► The adjudicating authority has confirrred excess amount of service
tax of Rs.23,33,015/- collected by them from their customers who
were not liable to pay service tax as they had booked and made
entire payment after issue of BU permission. In fact, they have i:iaid . ,
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excess amount of service tax then the required amount payable.
There has been no demand regarding non-payment or short
payment of service tax.► As regards service tax collected in excess, as mentioned in the
SCN and the impugned order, it is to submit that said figures have
been taken from the Account Ledger, however, the same has not
been finalized. They are not provided with the details or explained
in detail regarding such entries. They have not been provided with
the opportunity to explain the entries of such excess amount of
service tax.► They have not been given opportunity of explain their case
regarding excess payment of service tax during the course 'of
investigation.► They have filed ST-3 returns and paid late penalty imposed under
section 77(1) and 77(2) of the Finance Act, 1994.

4. Personal hearing in the matter was fixed on 12.10.2017,

08.11.2017 and 01.12.2017. In reply to PH held on 01.12.2017, the

appellant vide letter dated 29.11.2017(received on 30.11.2017) requested

to give 3-4 week time stating that they have not received earlier PH

notices and their directors are out of station. Again, the appellant was

informed to appear for PH on 20.12.2017. None appeared for personal

hearing nor any submission/communication is received from the appellant

till date So, I am inclined to make ex-parte order in terms of provisions

contained in Section 35(1) of the Central Excise Act, 1944 as made

applicable to Section 84 of the Finance Act, 1994.

5. I have carefully gone through the appeal memorandum, and

evidences available on records. I find that the main issue to be decided is

whether the impugned order is just, legal and proper or otherwise.

Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the subject SCN is issued by the Deputy

Director, DGCEI, AZU, Ahmedabad. I find that the appellant has neither

filed any defense reply/submission in the matter nor appeared for personal

hearing before the adjudicating authority during the time gap of. over 5

months i.e from the date of issue of subject SCN till the date of issue of

the impugned order. Even in the appeal before me, the appellant has

neither filed any submission nor appeared for personal hearing during the

time gap of 3 months and on the contrary challenging that they have not

been given natural justice even though the appellant had been given
sufficient opportunity as provided in the Act to represent their case·ff1nd ,,
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that this type of approach/attitude by the appellant is highly non co­

operative .and intentional delay in quasi judicial proceedings.

7. In view of the above discussion and findings, I remand the case to

the adjudicating authority for considering the points raised in the present

appeal and pass speaking order after following the principle of natural

justice. Simultaneously, the appellant is also directed obtain copies of

documentary evidences from the adjudicating authority, if the same is not

available with them, and put-forth their case and co-operate the

adjudicating authority with due diligence.

8. 3141aa zarr za#ta{ 3r4trm fqzrr 3qi#a ah a faznr5ar

t
The appeal filed by the appellant and respondent stands disposed of

in above terms. •8"1
(3rr i#)

#.ta#3rrzr# (3r4lea)..:,

Attested:

~i
e.At»
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
M/s. Devdip Malls Developers Pvt. Ltd.,
Dev House, Beside Rajpath Club, S.G. Highway,
Ahmedabad-380059.

Copy to:-
(1) The Chief Commissioner, CGST, Ahmadabad Zone.

(2) The Commissioner, CGST, Ahmedabad North (RRA Section).

(3) The Asstt. Commr, CGST Division-Vl(SG HighwayWest),

Ahmedabad North.
(4) The Asstt. Commr(System), CGST , Amedabad-South.

(for uploading OIA on website)

6) Guard file

(6) P.A. file.
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